INTRODUCTION
Susan Sturm's important work 1 offers a ray of optimism in a contemporary political climate most people of progressive inclinations find somewhat depressing. Sturm examines new models for bringing about institutional reform without extensive management from legislatures or courts.
2 As Sturm recognizes, resort to litigation as a strategy for increasing gender parity in employment is not a promising option these days, for several sets of reasons. First, as Sturm has explained in an earlier pathbreaking article, judicial decrees are not well suited to addressing "second generation" problems of structural reform of institutions, such as eliminating manifestations of race and gender inequality that persist despite laws banning discrimination. 3 These complex, intractable problems require nuanced remedial strategies tailored to particular settings. 4 Courts lack this kind of remedial flexibility.
5
Nor are they well-equipped to monitor compliance with the complex, longterm remedies required to bring about deep and lasting structural change. The past half century of litigation over school desegregation and many other kinds of institutional reform have taught these lessons. Litigation-focused A second set of reasons traditional litigation strategies offer scant hope for achieving greater gender parity in employment today has to do with the specific politics of current anti-discrimination law. Here Sturm describes many problems: what should constitute actionable discrimination is a highly contested question. 8 Anti-discrimination doctrine has unfortunately developed in increasingly restrictive directions. 9 Empirical evidence provides startling confirmation: it is much harder for plaintiffs to win Title VII cases than any other cause of action. 10 The popularity of reverse discrimination lawsuits also presents problems for those seeking to increase workplace diversity through traditional litigation avenues. Institutions' voluntary efforts to increase workforce diversity through affirmative action have likewise met with legal censure. Under the U.S. Supreme Court's constitutional standards, public institutions must usually 6 For example, it was institutional reform litigation that dismantled de jure segregation of the nation's public schools, integrated police and fire departments in many major cities on both gender and race lines, and corrected some serious abuses of institutional- 11 For example, Sturm discusses a lawsuit filed by white students against the National Science Foundation ("NSF") challenging its minority set-aside program for graduate fellowships. See Sturm, supra note 1, at 273-74 (discussing this case and the decisions NSF
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New Models for Institutional Self-Reform 325 present evidence of prior wrongdoing in order to justify the use of affirmative action. 12 Race-conscious measures are highly suspect-in the view of both a significant segment of the public and the Court. 13 The Court subjects gender classifications to an intermediate scrutiny standard, 14 but strong forms of affirmative action are clearly problematic in the gender context as well. 15 Finally, there are the general problems of solving any dispute through litigation. Even at its best, litigation is expensive and time consuming. It is surely a much better use of limited resources on all sides to devote efforts to finding creative methods for moving forward, rather than to be involved in endless gamesmanship and finger-pointing focused on what has gone wrong in the past. And court-imposed, externally driven liability judgments tend not to generate the buy-in of those ordered to comply. Without the buy-in of those who must implement reforms, institutional culture is unlikely to change very much and little change of lasting significance is likely to be accomplished in the end. 16 Sturm is interested in finding effective techniques for institutional change that do not rely on traditional legal mechanisms such as litigation or legislative fiat. 17 The alternative approach Sturm studies in The Architecture of Inclusion involves bringing affected interests together to find win-win solutions to problems of institutional reform. 18 Sturm by no means discounts the importance of law to such projects, however. To the contrary, in her groundbreaking earlier article, 19 Sturm examined how legal rules can encourage institutional responses that will prevent or minimize the need to resort to litigation. 20 Law, for example, can provide support for the achieve- Sturm's central goal in the article that provides the centerpiece for this Workshop is to study how one such model for generating voluntary, selfdesigned processes to achieve institutional change has worked in practice. 21 She presents a case study of the National Science Foundation's ("NSF") ADVANCE initiative, "a foundation-wide effort to increase the participation and advancement of women in academic science and engineering careers."
22
Through NSF funding, ADVANCE supports the efforts of persons and groups located within academic institutions to study and correct problems of underrepresentation of women in the academic sciences. Sturm refers to these strategically located persons and groups as "organizational catalysts" 23 or "change agents." 24 They occupy "pivotal position [s] ." 25 Their strategic locations allow them to engage in the difficult tasks of gathering information and motivating various constituencies to address "barriers to women's participation within their own domain." 26 This concept of internal change agents is key to Sturm's model, as I will examine at greater length in Part II.A below.
Sturm highlights the many potential advantages of this model. First, when an institution is willing to take part in self-generated solutions to structural problems, resources that might otherwise have been spent in litigation battles, such as in bickering over discovery requests, can be spent on more productive and cooperative tasks, such as gathering and analyzing useful information. 27 Second, in these conditions, there can be less defensiveness among participants. The institution working on self-reform can provide organizational catalysts with information that may help identify the sources of structural problems and possible solutions to them, trusting that such openness will not be used in ways the institution would perceive to be damaging, such as blaming, public exposure, or other forms of institutional embarrassment.
28 Third, the model generates the buy-in of those participating. 29 Parestablish adequate sexual harassment policies so that victims of sexual harassment do not have to resort to lawsuits for redress of sexual harassment complaints. Id.; see also Sabel & Simon, supra note 7, at 1070-72 (noting that the specter of potential coercion through law offers important motivation to the parties to find solutions through alternative voluntary means). 21 Sturm, supra note 1, at 251 (noting that she chose her case study as a "spring-board" for examining a "new paradigm"). 22 Id. at 252. 23 Id. at 250. 24 Id. at 249. 25 Id. at 258. 26 Id. 27 Id. at 251 (describing the way in which institutional intermediaries are able to build knowledge by sharing information).
28 See id. (noting greater openness under Sturm's proposed paradigm); see also Sturm, supra note 3, at 475 (noting that an institutional change process works best if it
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New Models for Institutional Self-Reform 327 ticipants gain an interest in the success of the plans they generate. Selfinstituted plans thus offer the hope of much greater and more enthusiastic compliance than do litigation-generated orders imposed from outside.
30
The voluntary compliance paradigm Sturm describes, which relies on the good faith and cooperative efforts of participants, is emblematic, in my view, of an important zeitgeist shift in the way political activists think about achieving institutional change. It impresses me as startlingly different from the way a prior generation of activists believed they should go about institutional reform. 31 These activists, sometimes influenced by Saul Alinsky's confrontational model for political change, 32 thought organizational change agents should play the roles of gadflies, provocateurs, or angry oppositionists. 33 This older way of thinking about reform advocacy had everything to do with confronting power, shaking things up, demanding recognition, and forcing concessions. Protest was angry, righteous, defiant, and supposedly empowering to those who engaged in it. 34 Today, in contrast, even activists who self-identify as operating in the community organizing tradition talk about need for "negotiated relationships," "power-sharing," and "new experimentalist approaches to public problem-solving."
35 From many positions on the political spectrum, reformers voice enthusiasm about collaboration models. 36 Indeed, there seems to be virtually no oppositional politics in American legal academia anymore, at least as far as I am aware. 37 To many, even to the formerly confrontational "encourages organizations to identify and correct . . . problems without creating increased exposure to liability"). 29 See Sturm, supra note 3, at 475 (noting benefits of involving "employees who R participate in the day-to-day patterns that produce bias and exclusion"). 30 See id. (criticizing rule enforcement approaches, in which rules are "developed externally and imposed unilaterally," and calling instead for "a different process, namely problem solving" old guard, this seems a great relief-a new era of constructive engagement, mutual problem solving, and searching for win-win solutions is upon us.
As a matter of intellectual history, this trend presents a fascinating development. There are probably many reasons accounting for it. One surely must be the influence of post-modernism on American thought. 38 Post-modernism tells us that there is no righteous place to operate outside the power structure. 39 There is no way to confront power, as Alinsky wanted to do, because we are all already always complicit in it, sold out in a thousand ways we do not even recognize. Even the work of radicals such as Derrick Bell argues that all efforts at change simply serve the interests of the ruling class. 40 Radical ideas and movements are immediately co-opted and made to do the business of the dominant ideology. 41 Incremental change merely vents the pressure cooker, serving the interests of those in power by releasing some of the energy underlying the grievances of the oppressed. 42 This pessimistic view of the prospects for meaningful political change through political activism sheds much doubt on the value of oppositional attempts at institutional reform. If campaigns for winnable victories, which Alinsky advocated as first steps in building movements for more fundamental structural reform, 43 simply serve to further entrench existing power relations, then there seems little reason to engage in such efforts. Many of today's reformers have abandoned grand hopes for fundamental change as the long-term goal of their work. Instead, they have moved toward a model for social change that looks for micro-locations of possibility for minor interruptions or interventions. 44 These may shake established structures loose a bit, but really cannot be expected to achieve much more than that. 41 See Bell, supra note 40, at 532 (noting that civil rights lawyers' "antidefiance strategy" used to prevent the evasion of Brown ended up becoming one "aimed at creating a discrimination-free environment," which was ineffective and often "educationally destructive"). 42 Against the backdrop of this zeitgeist, Sturm's work appears particularly refreshing. Sturm believes in the ability of organizational catalysts to make meaningful structural change. She believes that empirical study can produce answers about which methods work to achieve this goal. She comes to the project with her eyes wide open; she is far from naive, but she is not jaded either. Sturm is committed to a methodology that values self-reflection and critique, interdisciplinary collaboration, empirical testing and evaluation, and the creation of structures and processes that remain fluid and do not succumb to rigidity, bureaucratization, or the stifling effects of political conformism.
In short, Sturm's work does much to reinvigorate contemporary legal thought about how to remedy deep and intractable structural problems within institutions in general, and continuing problems of race and sex inequities in particular. But I will argue in this Essay that the model Sturm examines has some drawbacks-as, of course, all paradigms do. The central problem on which I will focus concerns the vagueness of the model with respect to the participation of traditional outsiders who are the supposed beneficiaries of institutional change processes that take place through the efforts of actors operating within institutions.
This vagueness leads to a host of unanswered questions: The central goal of Sturm's project is to make institutions more "open,"
45 but who decides to whom they should be opened, what kind of openness is appropriate, and how to balance openness with other institutional values? How much change is enough? Is greater justice really achieved merely because of changes in the gender of the faces that represent educational institutions, when deeper problems involving these institutions' roles in perpetuating privilege based on economic, race, gender, and other status hierarchies are left unaddressed? Who challenges the unexamined "insider" assumptions of internal change agents? Without the check of scrutiny from the outside, how do institutions test the legitimacy of their self-designed plans? All of these present substantial challenges to the model Sturm examines, and I address some of these challenges here.
I proceed as follows: In Part I, I describe ADVANCE and situate it in the context of the limits imposed by current political conditions. In Part II, I examine Sturm and other Workshop 46 participants' findings related to the key role organizational catalysts play in this model as actors who work from strategic locations within institutions to bring about change through flexible and dynamic internal processes. I then focus in particular on Sturm's discussion of lawyers' potential in such organizational catalyst roles. In Part III, I expand my focus to consider the budding literature that promotes alternative 45 See, e.g., Sturm, supra note 1, at 302 n.243 (noting NSF's central mission of mak- paradigms for lawyers' involvement in such new institutional change processes more generally. Drawing on an extensive legal ethics literature, I query the proper limits to the de-linking of lawyers' work from the representation of the self-articulated interests of actual clients or client groups. Finally, in Part IV, I argue that models for generating structural change through the work of institutional insiders can suffer from a lack of critical reflective analysis about the underlying values and assumptions that are driving change efforts. I tie this discussion to a brief exegesis of Jürgen Habermas's discourse ethics, which argues that all affected interests must participate in deliberative processes if they are to produce legitimate results.
I. ADVANCE IN POLITICAL CONTEXT
As Sturm explains, ADVANCE's legislative authorization derives from a 1980 federal statute, the Science and Engineering Opportunities Act, 47 in which Congress declared it to be in the national interest to insure "the full development and use of the scientific talent and technical skills of men and women, equally, of all ethnic, racial, and economic backgrounds." 48 Through ADVANCE, NSF offers substantial grants to academic institutions in science and engineering that submit "innovative and comprehensive proposals 'to catalyze change that will transform academic environments in ways that enhance the participation and advancement of women in science.'" 49 NSF also "coordinates and stimulates knowledge sharing about institutional transformation among ADVANCE grantees and their peer institutions," and requires a continual process of self-assessment and further innovation among grantees as a condition for obtaining renewed funding.
50
To gain a more detailed picture of NSF ADVANCE, I visited NSF's very helpful website. The website's internal search engine yielded 104 grants under the general ADVANCE classification, for about $85 million in total. 51 The majority of this money, about $64 million, went to "institutional transformation" awards. 52 The size of these grants ranged considerably, from ten thousand to almost four million dollars. A total of thirty-three institutions received these awards. The list of such institutions includes some of the nation's top private universities, such as Brown ($660,000), Case Western Reserve ($2.8 million), Columbia ($3.27 million), Cornell ($660,000 million), Duke ($200,000) and Rice ($640,000); publicly funded institutions included ones in Arizona ($650,000), California ($3.5 million), Kansas ($2.8 million); Michigan ($3.9 million), New Mexico ($3.7 million), Washington 47 42 U.S.C.A. § 1885(a) (2002). 48 Id. 49 Sturm, supra note 1, at 252 (quoting NSF program solicitation literature).
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New Models for Institutional Self-Reform 331 ($3.8 million), Wisconsin ($3.8 million), and Virginia ($2.9 million). Crosschecking the list of all 104 institutions receiving ADVANCE awards against an on-line listing of historically black colleges and universities 53 produced only two matches: The University of Maryland Eastern Shore, which received an ADVANCE Institutional Transformation grant of $150,000, and the University of Texas at El Paso, which received the same kind of grant for $2.7 million. 54 Other institutions on the list of those receiving ADVANCE Institutional Transformation awards surely can also be classified as financially disadvantaged schools, such as the University of Puerto Rico, which received an Institutional Transformation grant of $3.1 million. Overall, however, the list of institutions receiving ADVANCE funds does not appear, on its face at least, to be specially targeted toward traditionally underfunded or historically disadvantaged institutions, and in her case study Sturm does not describe this as one of NSF's ADVANCE priorities.
As Sturm's article richly depicts, ADVANCE's program design gives primary responsibility for designing and implementing change to the target institutions receiving funding. These institutions must report to NSF about how they spend the funding they receive, but apparently do not have to meet any specified benchmarks or goals in order to continue to receive funding for their grant periods.
55
In designing ADVANCE to preserve great discretion and flexibility on the part of the institutions being targeted for government intervention, ADVANCE follows an important, well-recognized trend of our times. 56 This trend involves the move away from use of mechanisms located in the public sphere for rule development, assessment, and judgment on matters of compliance, and toward private and quasi-private processes to carry out these important functions, which have traditionally been the responsibility of public government agencies. In the case of ADVANCE, for example, the process of determining what changes should be made to bring targeted institutions in line with public values favoring an end to gender discrimination is left to the targeted institutions themselves.
57 Although political conservatives have long argued for increased reliance on the private sphere to carry out such governance functions, the increasing popularity of new governance models among moderates and political progressives cannot 53 See Education On-Line's Listing of Historically Black Colleges and Universities, http://www.edonline.com/cq/hbcu (last visited Mar. 22, 2007).
54 NSF.gov, supra note 51. 55 That is, at least, my best understanding of how the program works, though it may be that additional information will show more accountability than I currently understand there to be. 56 See generally MARTHA MINOW, PARTNERS NOT RIVALS: PRIVATIZATION AND THE PUBLIC GOOD (2002). A search on Google Scholar for articles updated in the last year with the term "privatization" in their title returns 384,000 hits. See http://www.google. com/search (last visited May 31, 2007). 57 To be sure, some of the universities receiving ADVANCE funding are publicly funded, but in context this is simply a coincidence. In employment matters these universities are basically acting in the same capacity as their privately funded counterparts. [Vol. 30 be argued to stem from any long political tradition. Other explanations must account for this development.
One explanation for the current popularity, even among non-conservatives, of governance models that privatize regulatory functions traditionally located within public agencies surely has to do with the current state of national politics. Although the Democratic sweep of mid-term congressional elections in November 2006 suggests future hope for the Democrats in regaining political control at the national level, the last quarter century has largely represented a period of failure for centrist and moderate Democrats in the national political arena. People of this political orientation, who went to law school hoping to have rewarding careers advancing reform agendas through national politics, have been disappointed. There has been only one Democratic administration, serving two terms, since Jimmy Carter left office in 1980, and that administration was so plagued with scandal and ineffectualness that little was accomplished about which Democrats today can be proud. Before that we had George H.W. Bush, and afterwards George W. Bush, a terrible war, assaults on civil liberties, escalating levels of cynicism about acting on principle in either business or government, multiple megacorporate wrongdoings such as Enron and Worldcom, and political scandals with connections at the highest points of government. It does not seem as if much progressive policy development will be happening at the level of national government any time soon, even if the Democrats do win the White House in 2008.
Given the current climate, what are lawyers who want a role in influencing public policy to do? If little appears likely to happen through public governmental mechanisms, it makes excellent sense to move one's efforts into the sphere of civil society, especially into the elite arenas from which these lawyer/policymakers emerged in the first place. A social class of politically interested, moderate Democrats still controls many universities, law firms, and other important institutions of civil society. This landscape might motivate members of the social class I describe to take a step I observed in a prior historical research project: they might seek ways to affect policy through the exercise of power outside the realm of public governmental processes. 58 If the courts and legislatures are not going to act according to the moderately progressive political values many members of this social class share, then it makes sense for them to use their private power to circumvent legislatures and courts and accomplish things in other ways.
I studied the operation of this phenomenon in a case study of the very early years of the NAACP, between 1910 and 1920. 59 deter its national legal committee. 60 That committee, then composed predominantly of white corporate lawyers, simply created its own private interpretation of those laws, which articulated a distinction between public and private interest litigation. 61 This was a distinction the U.S. Supreme Court would not endorse for another fifty years, 62 but it served the NAACP well in early work out of its national headquarters in New York City. In later years, the national organization was strong enough to withstand legal assaults brought on the basis of the legal ethics principles its first national legal committee had earlier ignored. 63 There is thus ample historical precedent for social change strategies in which actors avoid public governance structures and instead rely on the exertion of social and political power through the institutions of civil society. As is true for all strategies for bringing about social reform, however, there are benefits and drawbacks to relying on such approaches to achieving change. On the one hand, methods for achieving social reform that bypass courts and legislatures can permit the accomplishment of important objectives when avenues for reform through public political processes are blocked. On the other hand, these methods can involve political and social elites' exercise of power largely without public scrutiny, check, or protection. Indeed, I sometimes wonder if a significant part of the enthusiasm about alternative governance techniques among moderate progressives today is related to the opportunity these methods offer to take progressive reform work off the public radar screen in today's rather bleak political landscape. 64 But enthusiasm about the potential opportunities for progressive policy development that quasi-private governance methods offer in conservative times should not dampen concern about these methods' potential drawbacks-which are, as always, closely related to their advantages. I often wonder whether these new processes will in the end turn out to disappoint. Will the current highly enthusiastic literature sometimes referred to under the label of "new governance" 65 (1998) . Democratic experimentalism begins with the observation that conventional proceduralist and rights-based ways of trying to solve complex legal and social problems have in some respects proven woefully ineffec- [Vol. 30 having the same dated quality of over-ebullient enthusiasm that the 1970s literature about the potential for public impact reform litigation has when read today? 67 I sometimes fear that too much is being promised by these new techniques, at too vague and general a level, and with too little attention to the weakness inherent in these, as in all, reform strategies. Indeed, Sturm herself shares such concerns. 68 While I am all in favor of many of the progressive political goals new governance advocates endorse, I find myself drawn to voicing some tentative notes of caution. In so doing, I in no way intend to criticize Sturm, either for her powerful theoretical work on new ways to conceive of the role of law in generating positive social changewhich has led me to major personal intellectual epiphanies-nor for her fascinating documentation of initiatives that seek to operationalize these new insights. Instead, my intent is to serve in the role of friendly critic, also committed to the objective of advancing the anti-discrimination, fairness, and justice values I believe we both share.
II. ORGANIZATIONAL CATALYSTS: INSIDER ACCESS AND OUTSIDER PERSPECTIVES
Sturm's study, and the Workshop addressing it, produced important insights concerning improved methods of bringing about institutional change. The Workshop highlighted many important themes in this respect. The one on which I want to focus, because of its relevance to themes I will explore below, concerns the concept of organizational catalysts.
A. Who Are Organizational Catalysts Generally and What Do They Do?
The characteristic features of successful organizational catalysts emerged clearly from Sturm's study and various presentations at the Workshop. Sturm's case study documents the way organizational catalysts work within the context of ADVANCE. They are "individuals with social capital and legitimacy within particular practice domains who operate at the convertive, and seeks to resolve some such problems by bringing together "various actors, at the ground level, who create and enforce norms. admiration, yet ambivalence, about Fiss's "sweeping historic sense of the judge as oracle of justice" in contrast to her experience as the assistant to a special master in "the actuality of the day-to-day frustrations emerging in the process of cramming a judicially formulated decree down the throats" of the relevant institutional managers).
68 Sturm Remarks, supra note 66.
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New Models for Institutional Self-Reform 335 gence of different domains and levels of activity." 69 They "leverage knowledge, ongoing strategic relationships, and accountability across systems," and "bridge structural holes." 70 In its design ADVANCE seeks to rely on and support the people in these important roles as change agents.
71
Debra Meyerson's broader study 72 further enriches Sturm's observations. Meyerson's study involved extensive interviews of more than 200 such persons, located in several diverse business organizations, and included supplemental data gathered from scores of additional interviewees, working in a variety of institutional settings, who self-identified as institutional change agents. Meyerson discovered that individuals make change in their workplaces in a wide variety of ways, with varying degrees of commitment and impact. Some "pave alternative roads just by quietly speaking up for their personal truths or by refusing to silence aspects of themselves that make them different from the majority."
73 Others act more deliberately to organize large-scale collective actions.
74 All bring about change through committed and sustained work within the organizations with which they are affiliated.
75
Frank Dobbin's broad-scale empirical study of private sector employers provides still more important information.
76 Dobbin's work shows, at highly reliable levels of statistical significance, that in private industry the most effective methods for increasing workforce diversity come from the actions of persons located within institutions. 77 These persons are affirmative action officers, or, even better, diversity task forces-very much like the action committees Sturm writes about in the context of ADVANCE. 78 Such task forces or committees are effective because their members have been assigned responsibility and are held accountable for making progress on diversity goals. 79 These individuals and groups analyze data, write and monitor action plans, do follow up, revise and improve strategies in light of their experiences and analyses, and account for themselves and their work. They make change happen because they have enduring commitments to their institutions and are being held accountable within them for the goals they have been assigned. The Workshop presentations and accompanying discussion also made clear that such effective organizational catalysts cannot be peripheral players within their institutions. They must have the social and intellectual capital to "mobilize learning and change." 81 One telling discussion at the Workshop concerned the frustration of persons who hold positions devoted to diversity but end up being frozen out of access to the institutional power they need to be effective organizational catalysts. As Sturm succinctly noted, an important conclusion arising from empirical studies such as those of Meyerson and Dobbin is that change processes and associated structures or positions must remain vibrant and flexible. Those involved as organizational catalysts must have multiple avenues of access to power centers and must utilize multiple strategies to motivate change. The procedures employed cannot become bureaucratized or rigid, or they risk losing their capacity for effectiveness.
82
Equally significantly, Dobbin's study concludes that institutional outsiders, such as professional diversity consultants, are not effective organizational catalysts. 83 Sturm's and Meyerson's work explain why: outside diversity consultants lack the status of trusted and long-term insiders required in order for organizational catalysts to play effective roles. 84 In this and in other respects, Dobbin's large-scale study of private industry provides empirical verification for Sturm's and Meyerson's hypotheses: effective change requires committed and well-positioned organizational catalysts who can work from within institutions. 85 Meyerson's and Sturm's work add another important caveat to the insight that effective organizational catalysts are insiders with access to centers of power within their institutions. That caveat is that organizational catalysts cannot be too completely identified with the institution's status quo. If they are, they serve as little more than institutional hacks, who lack the vision or interest to bring about institutional reform. Thus, effective organizational catalysts must have a hybrid status, as both insiders and outsiders. Lani Guinier's Workshop comments crystallized this point. Speaking from long experience with creative institutional change experiments, Guinier highlighted the need for organizational catalysts to retain some elements of outsider status. They must, to borrow Guinier's terminology, bring outsider "communities of accountability" to their work. 
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New Models for Institutional Self-Reform 337 I find this insight from the Workshop particularly significant, because it raises important unanswered questions about new governance models more generally. How is it that outsider perspectives are incorporated in reform processes that depend largely on the participation of institutional insiders? Why should organizational catalysts care about outsider perspectives in the first place, and, if they do or should do so, who should embody these perspectives and how should they be presented in the process? In an institutional reform process that has as its very goal the bringing of former outsiders into institutions-in the case of ADVANCE, for example, bringing into academic sciences persons previously excluded from high status professorial positions-who speaks for those absent from the table? Should it be those few who have managed to make it there? In the case ADVANCE, for example, should the relatively few women who have "made it" within existing institutional configurations speak for those who have not? Will their experiences be comparable to those who are not yet present? Or might there be something significantly different about the experiences of pioneers, as shown by their very ability to find places in inhospitable institutions when others cannot? And how should insiders choose which groups of absent outsiders should be their focus or priority? New collaborative governance paradigms have tended to be vague on this set of questions. ADVANCE serves as a case in point.
B. Lawyers As Organizational Catalysts in Sturm's Study
Many of the themes I have just raised can be illustrated by focusing on the role Sturm identifies for lawyers as agents of institutional change in the context of ADVANCE. Sturm describes lawyers as playing important roles in this regard in her case study, 87 but I found myself left with many unanswered questions about how lawyers should perform such roles.
Sturm discusses in general terms the way in which lawyers can serve as institutional catalysts, change agents, and creative problem solvers. 88 As a legal ethicist, I found this discussion particularly exciting. Sturm's argument is that lawyers should shed their traditional roles as "gatekeepers of legality" and instead serve as "proactive problem solvers who help constitute systems that advance equity within legal boundaries."
89 Sturm compares the roles lawyers played in her case study to the can-do attitude and creative problem-solving functions really good transactional lawyers play. These lawyers adopt a "thinking outside the box" approach. They do not adopt the 87 See, e.g., Sturm, supra note 1, at 302 (describing lawyers as "proactive problem solvers who help constitute systems that advance equity within legal boundaries"); id. at 311 (describing lawyers' role in NSF in creating ADVANCE); id. at 333 (envisioning "lawyers working within organizations to use a capacity-building orientation simultaneously to advance core institutional values and to achieve compliance with the law"). 88 See id. at 301, 311, 333. 89 Id. at 302. [Vol. 30 crabbed, risk-averse perspective of traditional, litigation-focused lawyers, and are careful not to be unduly cautious in their legal counseling. 90 They do not, for example, insist on the safest alternative, such as more race blindness after Gratz. 91 Instead, the lawyers Sturm studied help design programs with integrity.
92 They "invent relationships." 93 We do not get a great deal of detail about these lawyers; they appear to work in the legal counsel's office for the NSF and at the various universities that have taken part in the ADVANCE initiative. We do see one wonderful example of such creative lawyering in Sturm's article. When the NSF general counsel faces objections about a requirement that women be represented on search committees, he figures out an ingenious solution: the NSF will require that both men and women be members of search committees. That, he figures, "will cover most of the human species." 94 This truly is lawyering with humor and creativity. Sturm proposes that the kinds of lawyering she witnessed in studying ADVANCE "suggest new possibilities, strategies, and locations for lawyers involved in pursuing workplace equity." 95 I wanted to understand far more about where those locations will be. She suggests that "gender and racial justice advocates could play a crucial role in developing the capacity of institutional citizens to participate effectively in these institutional transformation projects." 96 Some forward-looking university general counsel, she reports, "have begun to meet with advocacy organizations to brainstorm about effective strategies for moving forward." 97 But would not-or should not-those interested in pursuing gender and racial justice look to the interests or perspectives of some embodied manifestation of "clients"? At least this is the objection tradition-bound legal ethicists might make. Future work examining the intersection of new institutional change paradigms and lawyering theory must explore these issues concerning "interest representation," as I will discuss further below.
A central issue I wish to flag concerns the absence of outside checks on the processes used to generate institutional change under the ADVANCE model. To be sure, the lawyers serving as institutional counsel Sturm describes in her study do have clients to which they are accountable, namely, the institutions for which they work. And those clients have representatives 90 Id. at 311-12. 91 
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New Models for Institutional Self-Reform 339 capable of articulating interests and perspectives on behalf of these institutions. Moreover, the NSF is a federal government agency, and it administers ADVANCE pursuant to a legislative mandate, embodied in the Science and Engineering Opportunities Act. 98 But these relationships of accountability appear to provide only very broad parameters to those involved in institutional reform efforts. The NSF's authorizing legislation, for example, provides only very broad direction to the NSF and its counsel, leaving them and the universities receiving ADVANCE grants to choose program designs and priorities. There is, of course, nothing untoward or unusual about that as a matter of administrative law. One may still be led to question, however, the processes through which the NSF has made choices to focus on only some of the equity goals listed in the authorizing legislation. How will the NSF and the institutions receiving ADVANCE funding continue to make and assess these choices among priorities as they proceed?
Sturm acknowledges that there are bound to be plenty of snags and disagreements as ADVANCE goes forward. 99 Nothing in that inevitable fact inherently detracts from the project's merits. Processes will be required to deal with these problems, however, and one wonders how this will occur. For example, some women scientists do not see the obstacles to their success in terms of gender discrimination, a perspective Sturm attributes to "postfeminist consciousness." 100 How is this perspective, whatever its proper label, to be taken into account? In the spirit of candid assessment, Sturm mentions that the most significant downside of ADVANCE has been that increased attention to gender issues has heightened "women's sense of being under scrutiny" and has led to "varying degrees of backlash and resistance."
101 Do the programs' successes outweigh these negative side effects? Who decides this?
As one might expect given the commitment to non-bureaucratic processes she describes, Sturm can foresee future problems based on the high rates of turnover in the ranks of the university leaders who have championed ADVANCE. 102 Who, Sturm asks, will take responsibility for maintaining progress on gender representativeness after the five-year term for ADVANCE funding ends? 103 This problem, of course, is inherent in the very choice to use informal processes in order to avoid bureaucratization. How will it be addressed without setting up structures that embody institutional history and thus resemble bureaucracies?
All of these and other problems will continue to surface as the project moves forward, and will demand that more work be done to figure out both 98 how to factor various competing interests and perspectives into the balance, and how lawyers involved in the project should incorporate these interests and perspectives into their work. In the next Part, I turn to these issues as related to rethinking lawyers' roles in the context of new collaborative governance paradigms more generally.
III. THE PROBLEM OF UNATTACHED LAWYERS
The theoretical work of connecting new voluntaristic paradigms for institutional reform with lawyering theory has barely begun. Sturm's article does not take on this task as one of its central goals, but her work illuminates interesting issues along these lines nonetheless.
As discussed above, Sturm suggests that lawyers may play significant and creative roles in representing institutions undergoing change. Sturm's case study thus helpfully points toward many interesting questions about how lawyers may play such roles, especially vis-à-vis the many competing interests and perspectives at stake in the process. On these questions, a growing literature related to the collaborative governance movement is beginning to propose some interesting lines of analysis. That literature draws from a smorgasbord of ideas, including classical pragmatism, 104 postmodernism, 105 and the alternative dispute resolution movement, along with its related literature emphasizing alternative visions of lawyering roles as creative problem solvers and neutral mediators. 106 This lawyering literature frequently invokes the Brandeisian "lawyer for the situation" vision of lawyers. 107 On that vision, lawyers should adopt a more independent, justiceseeking stance vis-à-vis their clients' interests, rather than following the traditional model which emphasizes lawyers' client-centered, zealous advocacy role.
108 104 See, e.g., Dorf & Sabel, supra note 66, at 268 (noting that democratic experimen-talism relies "on ideas associated with early-twentieth-century American pragmatism"); id. at 284-86 (exploring in further detail the links between the ideas of Dewey and classical pragmatism and contemporary democratic experimentalist movement); Roundtable, supra note 65, at 501 (comments of William Simon) (discussing new governance regimes as adopting in part "a pragmatist or 'Dewey' perspective, based on experimentation in context"). 105 These new movements' borrowing from postmodernism is reflected in the emphasis on local, contingent sites of political action and on the deconstruction of the public/ private distinction. Bill Simon, one of the leading thinkers in this new genre as well as a legal ethics expert, has engaged in much work focused on revisioning lawyers' roles along these lines. 109 As he has pointed out, new models for problem solving call for new thinking about the roles and ethics orientations of lawyers as problem solvers and client representatives. Simon characterizes the lawyering stance suggested by what he calls "legal pragmatism," in contrast to "legal liberalism," as involving, inter alia: an emphasis on problem solving rather than adjudicating claims of rights; forward looking rather than backward looking perspectives; and a focus on mainstream citizens with an ability to participate actively and exert agency freely, as opposed to marginalized persons who may be too damaged to engage in active involvement in the political process.
110
Note that there are two aspects to Simon's and others' revisioning of lawyers' role in new governance processes. One involves freeing lawyers from their traditional, cautious, litigation-wary stance so that they can become more creative problem solvers. The second involves freeing lawyers from the traditional dictates of client-centeredness, in other words, uncoupling lawyers' work from the interests or perspectives of particular clients. These two points often seem to go together in new governance theorists' thinking. Bill Simon's work, for example, displays simultaneous enthusiasm for democratic experimentalism and a distaste for client-centeredness.
111
Another example is the extensive literature lauding Louis Brandeis's model of lawyering as serving as the "lawyer for the situation."
112 But the two ideas-creative problem solving, on the one hand, and detachment from clients, on the other-do not necessarily have to go together. 112 See Spillenger, supra note 107, at 1472-77 (summarizing this literature). [Vol. 30 particular client or client group. 114 As Susan Bennett's recent article discussing new models for lawyering in the context of community development persuades, clients are surely entitled to hire lawyers charged with the task of searching for areas of common benefit among them. 115 Lawyers need not restrict themselves to advancing the interests of their particular client, narrowly defined, if that is not what their client wants them to do. The underlying model here is again that of the lawyer for the transaction, which sophisticated business clients already use and appreciate. There is no reason why organizations serving poor clients should not be entitled to the benefits of that model as well.
In short, I am in part convinced by the scholarly effort to rethink lawyers' roles in the new zeitgeist of a collaborative governance society. But it seems to me that lawyers must at least remain committed to the general values and interests of their client class, i.e., the group of clients they generally represent, lest they simply end up substituting their own attitudes for those of the clients they are supposed to be representing. Moreover, it seems to me, the lawyer should consult with someone from the class whose interests are affected by the lawyer's work in order to obtain an accurate understanding of what these interests and perspectives are. Lawyers may not simply impute interests to client classes without such consultative outreach, lest we return to the old "lawyer knows best" models that legal ethicists have toiled so hard to displace.
116
It thus seems to me that the literature on lawyering that is developing as part of new governance scholarship should take heed of the lessons learned from the many decades of literature that followed Derrick Bell's important article, Serving Two Masters. 117 The conclusion this literature reached is that, in the public interest law context at least, attention to a client's perspective serves an important disciplinary function, especially for lawyers engaged in broad-scale institutional reform. 118 Without such an attachment to the self-articulated perspective of a client class, lawyers can simply become free-agent, public interest reform entrepreneurs, working to implement values that have not been sufficiently scrutinized from multiple perspectives.
Applied to the context of ADVANCE, the problem I see is this: somewhere in the process, someone or some group must ask 470 (1976) (arguing that public interest lawyers for the NAACP sometimes pursued their commitment to the abstract goal of school integration at the expense of the self-articulated desires of the particular client groups they represented).
118 For a list of further texts on public interest lawyering, see CARLE, LAWYERS' ETH-ICS, supra note 31, at 391-92.
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New Models for Institutional Self-Reform 343 underlying objectives the program is trying to achieve and why it is committed to those goals. It is not enough to say we want more "equality" 119 or "fairness," 120 because these are enormously complex and contested concepts. The process of change requires interrogation of these concepts, and the more different perspectives and critical attention they receive the better. And that, as we learned at the Workshop, needs to come not only from a process within the institution, but from those accountable to outsider communities as well. This kind of critical scrutiny identifies and tests unexamined value assumptions that may or may not have legitimacy. I address this set of issues in Part IV below.
IV. THE PROBLEM OF 
A. Critiques Based On the Problem of Perpetuating Insider Values
The ADVANCE model can be subject to several critiques on grounds that it fails to go far enough in uncovering the structural causes of institutional unfairness. One such critique, drawn in general terms from certain multi-culturalism critiques, questions whether changing the gender composition of science faculties amounts to much more than putting an even less penetrable veneer of equality on the face of a system that retains fundamen- 119 See, e.g., Sturm, supra note 1, at 324, 331, 334 (invoking this term). [Vol. 30 tal structural unfairness. Walter Benn Michaels and others have made a variety of arguments along these lines.
126 Is the current preoccupation with "diversity" among academic institutions mere window dressing that has pernicious effects in masking far deeper problems of structural inequalities in society? Is a focus on the social identities of faces that occupy privileged positions in academia primarily a question of aesthetics? We want to see female as well as male faces represented among the ranks of academic scientists. But is this because we like academic institutions to project a certain look, involving the pleasing symbolic representation of a multicultural world?
127 And is that preoccupation disguising deeper structural problems, such as lack of job mobility for women in academic settings overall; or the way race and sex combine to create structural barriers for black women in the sciences, as Evelynn Hammonds discussed; 128 or the fact that the questions being asked and the populations being studied in science are still focused on males, as Londa Schiebinger suggested?
129 And, least explored of all, does a focus on gender diversity mask growing inequalities and roadblocks to the penetration of elite hierarchies based on powerful but often unmentioned factors such as social and economic class? 130 In raising these . Brooks and Purdie-Vaughns found that experimental subjects asked to make decisions on job candidates as part of the process of selecting a group of new hires included more minority candidates than they did when they were asked to make hiring decisions on a person-by-person basis. Id at 384. Moreover, very specific kinds of candidates symbolically represented diversity in the group. Thus, African-American candidates benefited when group hiring decisions were made, but concerns about representing diversity in group hires did not extend to the benefit of Latinos. 130 Critiques that prioritize socioeconomic class as the key variable in perpetuating inequality and structural unfairness in American society clearly go too far, in my opinion, if they deny the continuing existence of subordination on the axes of race and gender in American society. In other words, to the extent that they argue for the abolition of attention to race and gender in seeking to remedy what Sturm refers to as structural inequality, they appear to me unhelpful and off the mark. But they do offer a helpful intervention to the extent that they urge mindfulness to the extremely salient, but seemingly collectively questions, I by no means intend to suggest that ADVANCE should be condemned on any of these grounds. I mean them simply as questions, which ADVANCE, like any social change initiative, should and undoubtedly will address.
A second potential critique derives from critiques of "governance feminism."
131 Janet Halley and others have questioned the way in which the feminist rise to power and influence in quasi-government settings has led feminists to engage in their own kind of interest group politics, with sometimes insufficient reflection about the uses and consequences of their power.
132 Halley et al.'s recent article in this Journal focuses primarily on the role of governance feminism in international law, but some similar questions could be raised in analyzing ADVANCE through the lens of the governance feminism critique. ADVANCE could be argued to stand as an example of governance feminism in the domestic context. Although governance feminism operates somewhat differently here than in the overseas contexts Halley et al. examine, in which they criticize its preference for top-down, statecentered approaches, 133 the general critique might still be applicable insofar as it calls on feminists to reflect on the ways in which they employ the political power they possess. Such a critique might call for deeper scrutiny of ADVANCE's objectives, consideration of the limits of its legitimacy, and concern for balancing the interests of those disadvantaged in the process. Again one wonders, in a process driven by insiders, how will these crucial aspects of reflective analysis come about?
There are a number of features of the design of ADVANCE that catch the eye from this analytic angle. One is the way that the NSF has chosen to prioritize among the multiple areas of concern about problems of underrepresentation in the sciences that are listed in the Science and Engineering Equal Opportunities Act. 134 That legislation contained a many-fold mandate, One thus might see in it a mandate for analyzing how socioeconomic background, among other factors, affects access to top jobs in the sciences and engineering. Had the NSF interpreted its diversity mandate that way, it might have developed quite different goals and methods for achieving them. This is not to argue that the NSF's choice to focus on gender was illegitimate. It is to point out that choices about program priorities reveal important, sometimes unexamined, value assumptions. One such value assumption involves decisions about what kinds of structural unfairness are most important to remedy and what kinds can have less priority. Those choices may or may not produce more overall "fairness" or more utilization of talent or merit, as called for by the legislation that authorized NSF to implement ADVANCE. In part, assessing those questions depends on how one defines fairness or efficient utilization of the nation's science talent. In all events, these are value-laden choices, which lie in the hands of those granted the power to make those decisions.
Moreover, the assessment of the fairness or structural dysfunction of academic institutions, in the sciences or elsewhere, may be strongly affected by the location within the prestige hierarchy of those doing the assessing. To take but one example of this phenomenon, members of elite institutions assume that their rankings are reflections of merit, but sometimes those affiliated with less elite institutions-"outsiders" on this score-are highly aware of the often arbitrary selection mechanisms and/or life decision issues that divide the elite from the non-elite. Perhaps a program that sought to dismantle the differential career opportunity ladder that separates scientists who begin careers at elite versus non-elite institutions would have interestingly different effects. Sturm reports that an important impetus related to ADVANCE involved the president of MIT convening a meeting of representatives from "eight major research universities" to discuss women in academic science and engineering. 136 But this targeting of elite institutions to analyze the problem may shape the analysis from the outset because of the complex ways in which status hierarchies and gender, race, and other variables intersect. For example, one might wonder: Are more women located in professorial positions in less elite schools in the sciences, as is true in law schools? Within elite institutions, are more women concentrated in less elite positions, as is also true in legal education? And, if so, might not an imporin science and mathematics, to have equal opportunity in education, training, and employment in scientific and technical fields, and thereby to promote scientific literacy and the full use of the human resources of the Nation. 135 Id. (emphasis added). 136 Sturm, supra note 1, at 283. colleges ranked as "selective," only 3% of students come from the lowest socioeconomic quarter of American families, while 74% come from the highest. New Models for Institutional Self-Reform 349 that institutions operate. The problem is to determine how to go about such evaluative processes, and here I believe we must return to the underlying problem of representative participation.
B. The Need for Participation Reinforcement
As I have attempted to examine from various angles in this Essay, a key point requiring emphasis in assessing whether models for institutional reform such as ADVANCE will work involves the question of participatory inclusiveness. The importance of this question is likewise clear in the literature that has emerged from the new collaborative governance movement: there is a need for meaningful participation by all affected interests in such governance processes if they are to produce results that can be claimed to be "legitimate."
146 Addressing questions of how to provide for such considerations-of how to avoid processes becoming a mere sham in which all affected interests are ostensibly taken into account, but the insiders and their already vested interests in the end win out once again-will involve a difficult and long-term scholarly endeavor that will take much collective thought. That project may be aided theoretically by the work of a contemporary theo- 146 See, e.g., Lobel, supra note 105, at 458-65 (emphasizing the importance of ac-counting for power as a "central normative challenge" within the new governance movement); see also Roundtable, supra note 65, at 500-03 (comments of William Simon) (noting the importance in thinking about new governance techniques of fusing pragmatic-Deweyian-and power-regarding-Foucauldian-perspectives, "because it is an aspiration of most of these systems to incorporate a self-critical assessment of the kind that would take account of the power disparities, the alienation, the unrecognized subordination that is emphasized in the Foucauldian approach"); see also id. at 509 (comments of Orly Lobel) (describing an aspect of the new governance movement as an attempt to think more formally about the relationship between public and private and the inseparability of these two realms, and to "think about how power operates in all of these different dimensions" and then ask "what do we have to do to encourage participation by all parties" affected by lawmaking on particular issues). Simon and Sabel have also explored from a democratic experimentalism perspective the reasons why negotiated remedies between the parties in institutional impact litigation work. They observe that such litigation has a positive destabilizing effect on public institutions that have ceased to meet their public obligations, which can serve to shift "the balance of power between plaintiff and defendant," give plaintiffs power they previously lacked to force change and attention from defendant institutions, and create pressure for defendants to deal with the previously unheard interests of plaintiff classes. See Sabel & Simon, supra note 7, at 1077; see also id. at 1100-01 ("In stigmatizing the status quo, the court's intervention opens the defendant institution up to participation of previously marginalized stakeholders").
Critics of the new governance and experimentalism movements, and its ancestor or cousin, the alternative dispute resolution movement, likewise have raised the problem of large power imbalances as an important challenge to the expectations as to what can be accomplished through consensus based-methods for resolving legal disputes and/or developing new regulatory regimes. Habermas's claims also raise interesting questions about how to envision the role of lawyers in fora designed to achieve consensual agreement on law-type norms or resolution of disputes. Such fora should seek to approximate ideal conditions for argumentative speech in Habermasian terms. One of those conditions requires ameliorating power imbalances that render parties unable to participate fully or to express themselves adequately, and it follows that institutions should be developed to address such problems. Might new models for legal representation be among these? Might lawyers play special roles in applying the dialogic methods of probing for clients' perspectives and interests that client-centered clinical legal scholars have developed? 156 Might lawyers adopt ethical norms that help promote such a representation-enforcing role that serves to ameliorate power imbalance problems and ensure more meaningful participation by those without other outside sources of power? 157 Most interesting of all, how will new governance initiatives ensure participation in institutional change processes of the people affected-be they individuals, groups or organizations reflecting the interests of those not represented within institutions pursuing self reform? If the validity of new governance processes depends on soliciting the voices and perspectives of all, might then lawyers' roles in such processes include bringing to the table and helping to articulate the perspectives of interested persons? And, if so, might there need to be lawyers who directly represent groups or interests other than the NSF and/or the universities, qua institutions? Again, we are back at the question of how to construct broadly participatory processes for internally generated institutional reform initiatives, and what lawyers' roles, both in constructing and in carrying out such processes, might or should be.
CONCLUSION
Sturm argues that further strides toward making institutions more inclusive depend on the self-reflective analysis and commitment to change of 153 Id. at 295-96. 154 Id. at 296. 155 Id. at 297. 156 See, e.g., Dinerstein, supra note 116. [Vol. 30 institutional insiders located in key positions from which they can serve as organizational catalysts.
158 This is an enormously interesting proposition, because at this historical juncture, judicial orders and legislative fiat do not appear to provide promising mechanisms for the eradication of persisting forms of institutional "unfairness."
159 Nor will outside expertise accomplish this goal. Instead, people have to want to change the organizations of which they are a part. Processes need to be developed that will generate such buyin and allow institutional insiders to design effective solutions tailored to particular circumstances. But attempts to make organizations more inclusive through internally generated processes run into the problem that the people already at the table do not represent those who have been excluded. Outside communities of accountability thus must also figure into the change process. The case study Sturm presents appears to have gone part but not all of the way in resolving this difficulty. Further efforts in this direction will require evaluating how to set up mechanisms for the representation of affected interests and perspectives, along with further theorizing about how lawyers' roles can be adapted to fulfill these ends. Sturm's work offers an exciting and rich start in grappling with some of these issues, and we can only welcome more of it, which undoubtedly will continue to push forward into this important unplowed territory. 158 Sturm, supra note 1, at 324.
